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®ffice of Becretary of State

[, MICHAEL RATCHFORD, SECRETARY OF STATE OF THE STATE OF

DELAWARE DO HEREBY CERTIFY THE ATTACHED [S A TRUE AND CORRECT
COPY OF THE CERTIFICATE OF AMENDMENT OF "DIGI INTERNATIONAL INC."

FILED IN THIS OFFICE ON THE TWENTY-NINTH DAY OF JANUARY, A.D.
1992,
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- SECRETARY OF STATE

) OIVISION OF CORPORATIONS
DIGI INTERNATIONAL INC. FILED 09:00 aM 012971392

: 320305071 - 2200845
Certificate aof Amendment of

Restated Certificate of Incorporation

Digi International Inc., a corporation organized and
existing under and by virtue of the General Corporation Law of
the State of Delaware (the *"Corporation”), DOES HEREBY CERTIFY:

FIRST: That at a meeting of the Board of Directors of
the Corporation, resclutions were duly adopted setting forth a
proposed amendment of the Restated Certificate of “ncorporation
of the Corporation, declaring said amendment to be advisable
and calling a meeting of the stockholders of the Corporation
for consideration thereof. The resolution setting forth the
proposed amendment is as follows:

RESOLVED, that the Restated Certificate of
Incorporation of this corporation be amended by amending
the first paragraph of Article FOURTH in its entirety so
that, as amended, such paragraph shall be and read as
follows:

FOQURTH: The total number of shares of all
classes of capital stock which the Corporation shall have
authority to issue is 62,000,000 shares, consisting of
2,000,000 shares of Preferred Stock, par value $.01 per
share, and 60,000,000 shares of Common Stock, par value
$.01 per share.

SECOND: That thereafter, pursuant to resolution of
its Board of Directors, an annual meeting of the stockholders
of the Corporation was duly called and held, upon notice in
accordance with Section 222 of the General Corporation Law of
the State of Delaware, at which meeting the nccessary number of
shares as required by statute were voted in favor of the
amendment .

THIRD: That said amendment was duly adopted in
accordance with the provisions of Section 242 of the General
Corporation Law of the State of Delaware.

FOURTH: That the capital of the Corporation shall not
be reduced under or by reason of said amendment.

IN WITNES® WHEREOQOF, Digi International Inc. has caused
this certificate to be signed by Mykcla Mrroz, its President,
and James E. Nicholson, its Secretary, this 27th day of

Januacy, 1992. ; 7 '/
SIS g
By: VAP AN L I

Myk6la Moroz, President

Attest: ;’WZ‘%@/// Yem—

iiifﬁh E. Nicholson, Secretery

9389T.20

C16



PAGE 1

®ffice of Becretary of Btate

I, MICHAEL HARKINS, SECRETARY OF STATE OF THE STATE OF
DELAWARE DO HEREEY CERTIFY THE ATTACHED IS5 A TRUE AND CORRECT
COPY OF THE CERTIVICATE OF RESTATED CERTIFICATE OF INCORPORATION
OF DIGI INTERNATIONAL INC, FILED IN THIS OFFICE OM THE

TWENTY-SIXTH DAY OF JULY, A.D., 1989, AT 3 O'CLOCK P.M.

Mt Ll

[ Michael I-{er:ns, Seﬁretr:;ry ol State
AU

HENTICATION: 2ITR2L2
FAF207030 DATE: g OF/r272/1969
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RESTATED
CERTIFICATE OF INCORPORATICN
o)

F
DIGI INTERNATIONAL INC.
The - undersigned, John p) S¢hinds, President of Digi

International 1Inc., a Delsware corporatiocn (the “Company"),
does hereby certify that:

i the rtificate of Incorporation of the Compa
. was dul§ gmende an ere% a e& in accordagce with Sections éﬁl%bsy

and 245 of the CGeneral Corporation Law of the State of Delaware and

was made to read in its entirety as sef.forth in Exhibit A attached
herete, and all the terms and provisions thereof are hereby incor-
porated into this Certificate and made a part hereof with the same

force and effect as if set forth in full herein; and

(ii) the Company has not yet received any payment for
any of its capital stock.

IN WITNESS WHEREOF, the undersigned has duly executed
this Certificate this 21st day of July, 1989. 3!

DIGI INTERNATIONAL INC.

HYMQ
hn P. Schinas, President

ATTEST:

By_;EZg%ﬁ“’Zi;éig?ﬂ;%aﬂ}T“"L*hﬂ——~h~H‘\

amgs E. Nicholson, Secretary

8318R
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. ' ' EXHIBIT A

RESTATED
CERTIFICATE OF INCORPORATION
OF
DIGI INTERNATIONAL INC.

FIRST: The name of the Corporation shall be Digi
International Inc.

SECOND: The address of the registered office of the
Corporation in the State of Delaware is 1209 Orange Street,
Wilmington, Delaware 19801, located in MNew Castle County. The
registered agent of the Corporation at that address is The
Corporation Trust Company,

THIRD: The purpose of the Corporation is to engage in
any lawful aet or activity for which corporations may be
organized under the General Corporation Law of the State of
Delaware. -

FOURTH: The total number of shares of all classes of
capital stock which the Ceorporation shall have authority to
issue is 17,000,000 shares, consisting of 2,000,000 shares of
Preferred Stock, par wvalue #$.01 per share, and 15,000,000
shares of Common Stock, par value #.01 per share.

The designations and the voting powers, preferences
and relative, participating, optional or other special rights,
and the qualifications, limitations or restrictions thereof, of
the Preferred Stock and the Common Stock which are fixed by
this Certificate of Incorporation and the express grant of
authority to the Board of Directors to fix by resolution or
resolutions the designations and the voting powers, preferences
and relative, participating, optional or other special rights,
and the qualifications, limitations or restrictions thereof, of
the Preferred Stock which are not fixzed by this Certificate of
Incorporation are as follows and as elsewhare set forth in
Articles Fifth, Sixth and Seventh:

: £ The Preferred Stock may be issued at any time or
from time to time in any amount, provided not more than
2,000,000 shares thereof shall be outstanding at any one time,
as Preferred Stock of one or more series, as hereinafter pro-
vided. Each share of any one series of Preferred Stock shall
be identical in all respects except as to the date from which
dividends thereon may be cumulative, each series of Preferred
Stock shall be distinctly designated by latter or descriptive
words, and all series of Preferred Stock shall rank equally and
be identical in all respects except as permitted by the provi-
sions of Section 2 of this Article Fourth. Shares of Preferred
Stock shall be issued only as fully paid and nonassessable
shares.

G19
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2. Authority is hereby eXpressly 9ranted ¢to and
vested in the Board or Directorg At any time OF from time to
time, Without action "by or dpPProval of the stookholders. to
issue the Preferreg Stock as Preferreg Stock of One or more
Series, tg £ix by Iesolution or resolutionsg Providing fer the
issuance 0f shares of any Series the designations and the
voting Powers, Preferences and relativg, participetinq.
Optional or other Special Tights, ang the qualifioations, limi-

Cabla to 4131 Series gof Prefarreq Stock, ang to the fujy extent
now gor hercafter Permitteg by the laws of the state of
Delaware, including the Eallowing:

& pro-
vided by the Board of Directors in CIeating sych ries) or
W the number of Shargs there ¢ then

outstanding) from time to time by actiop ©of thea Board of
Directors; _ T

(B) the rate or rates of dividends Payable gn Shares

of such serieg, whether dividends Shall pe Cumulatiye and,

f 50, the date or dates frem which dividends Shall pe

Cumulative on the shares of Such Serias, the preferenoes,

restrictions, limitations and conditions upon theg Payment

of dividends. and the datas op which dividends, ir
declareqg, Shall be Payable:

e redeemable, the amount pear shareg Payable ipn Case of
redemption, which amount may Vary under different condi- '
tions gzpg at different Yedemptignp dates, and the Mannar of
selecting shares fop redemption:

(D) the righes ©f the shares of Such serjeg in the
event of voluntary or involuntary liquidotion, dissolution
or winding up of the affairs of the Corporation, and the

Irelative rights of Priority, i1f any, °f payment 9f shares
of such series;

(E} whether Shares gof Such  sarjeg hall haye. a
Purchaso, Cetirement or Sinking fund £or the PUurchase
reticemene O redemption 0f shares of such Saries apg
50, the terms and Provisions thereof;

C<0
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(F) whether shares of such series shall have
conversion Privileges and, if so, tha terms . angd Provisions
thereof, including Provisions for adjustment of the conver-

slon rate in Such events as the Board of Directors shall
determine;

(G) whether shares of such serias'shall havg voting
rights, in addition to voting rights provided by 1aw
if so, the terms and Provisions thereof; ang

(H) any " other Preferences ang relative, Partiei-
Pating, optional 0r gther special rights and the
Qualifications, limitations or restrictions thereof,

3. The holders of the P-eferreq Stock of each Series
shall bg entitled ¢to receive such dividends, when ana ag
declared by the Boarg of Directors, out of funds lagally avafl-
able therefor, ag they may be entitled ko in accordance with
the resolution or resolutions adepted by the Board of Direectors
Providing for the issuance of such series, PaYable: on =such
dates as may be fixed in guch resolution ar Iesolutions, : ggo
long as there shall be outstanding any shares of Preferred

sSuch series, no dividend, whether ip cash or Property, shall ba
paild or declared, nor shall any distribution be made, on the
Common  Stock, nor shall any sharex gf Common gtock be
Purchased, redeemed or Ctherwise acquired for value by the
Corporation, jf at the time of making such Payment, declara-
tion, distribution, purchase, redemption or acqQuisition ¢the
Corporation shall be in default with respect to any dividend
Payable on, or obligation to maintain a Purchase, Tetirement or
sinking fung with respect to or to redeem, sharags of Preferred
Stock of any geries, The foregoing Provisions of this
Section 3 ghall not, however, apply to a dividend Payable in
Common Stock or Lo the acquisitien ©f shares of Common Stoek in
exchange Ffor, or throuqh application of the proceeds ¢f the
Sale of, shares of Common Stock. Subject to the foregoing anpg
to any further limitations Prescribed 1in dccordance with the
Provisions of Section 2 of this Article Fourth, the Board of
Directors may declare, out of funds legally availale therefor,
dividends upon the then outstanding shares 0f Common Stock, ang
Shares of Prcferred stock of any saries sha)l not be entitled

4, In the event of any voluantary or 1nv01untary
liquidation, dissolution or winding up o0f the Corpcraticn, the
holders of the Preferred Stock of cach series shaljl be entit)eg
to receive, out of the assets of the Corporatign avajilable for
dictribution to {itg Stockholders, befors any distribution of

-3-
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assekts shall ba made ke the holders of the Common Btock, the
amount per share provided by the Board of Directors pursuant to
Section 2 of this Article Fourth, which may include an amount
equal to any cumulative dividends thereon to the date of final
distribution to the holders Of the Preferred Stock; and the
holders of the Common Stock shall be entitled, to the exclusion
of the heolders of the Preferred Stock of all series, to par-
ticipate ratably in all the assets of the Corporation then
remaining in  accordance with their respective rights and
preferences. If upon any liguidation, dissolutien o6r winding
up of the Corporation the assets available for distributign
shall be insufficlient to Pay t'e holders of all outstanding
shares of Preferred Stock the full amounts to whieh they
respect.vely shall be entitled, unless otherwise provided by
the Board of Directors pursuant to Section 2 of :his Article
Fourth, the holders of shares of Preferred Stoeck of all series
shall participate ratably in any distribution of assets gccord-
ing to the respective amount which would be payable in ctespect
of the shares of Preferred Stock held by them upon such distri-
bution if all amounts pPayable in respect of the Preferred Stock
¢f all series were paid in full, Neither a statutory merger
nor consolidation of the Corporation into or with eny other
corporation, nor a statutory fmerger or consolidation of any
other corporation into or with the Corporation, nor a sale,
transfer, exchange or lease of all Or any part of the assets of
the Corporation, shall be deemed to be a liquidation, diszsolu-

tion or winding up of the Curporation within the meaning of
this Section 4.

7 The Corporation, at the option of the Board of
Directors, may redeem the whole or any pert of the Preferred
Stock of any series at the Price or prices and on the terms and
conditions provided in the resolution or resolutions of the
Board of Directors providing for the issuance of such series.

6. Anything herein or in any resolution or
resolutions of the Board of Directors providing for the issy-
ence of any series of Preferred Stock to the centrary
notwithstanding, tho rights of holders of all classes and
serles of capital stock of the Corporation in respect of
divicenés and purchase, retirement or sinking funds,. if any,
skhall at 8ll times be subject to the powar of the Board of
Directors from time to time to sat aside such reserves and tg
make such other provisions, if any, as the Board of Directors
shall deem to be necessary or advisable for working capital,
for expansion of the Corporation's business (including tha
scqulisition of real and personal property for that PUrpose) and
for any other purpose of the Corporation.

G
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Ts Except as otherwisa provided by law or by this
Certificate of Incorporation or by the resolution or
resolutions of the Board of Directors providing for the issu-
ance of any series of Prefarred Stock, the holders of the
Preforred Stock shall not ba entitled to wote and shall not be
entitled to receive notice of any meeting of stockholders 3t
which they are not entitled to vote. Except as otherwise pPro-
vided by law or by this Certificate of i

resolution or resolutions ©f the Board of Directors providing
for the issuance of any series of Preferred Stock, the vote of
the holdars of 311 or any portion of any class or series of
capital stock, as a class or series, shall not bhe required for
3Ny action to be taken or authorized by the stockholdars of the
Corpeoration, including any amendment of this Certificate of
Incorporation. Except as otherwise provided by 1law, each
holder of shares of Common Stock shall he entitled to one vote
for each share of Common Stock held by such holder,

a. Except as otherwise provided by law or the
resolution or resolutions cf the Board of Directors provid

for the issuance of any series of Preferred Skock or by ‘the
instrument governing the security, obligation, warrant, i

0r right, no holder of shares of any class or saries of capital
Stock of the Corporation or of any security or obligation
convertible into, or of any warrant, option or right ko suh-
scribe for, purchase or otherwise acquire, shares of any class
or series of capital stock of the Ceorporation, whether now or
hereafter authorized, shall, 85 such holder, have any
preemptive right to subscribe for, pPurchase or ctherwise
acquire shares of any class or series of capital stock of the
Corporation or any security or obligation convertible into, or
any warrant, option or right to subscribe for, purchase or
otherwise acquire, shares 0f any class or series of capital
stock of the Corporation, whether now or hereafter duthorized.

9. Authority is hareby expressly granted to and
vested in the Board of Directors at any time and from
timoe, without action by or approval of the stockholders, ko
declare, create and issue, with respact to shares of any class
or serles of capital stock of the Corporation, dividends or
distributions in, or options or rights to Bcquire, shares of
any class or =eries of capital stock of the Corporamtion, or
other sccurities, and to fix by resolutien or resolutions
providing for the declaration, creation and Issuance of any
such dividend, distribution, option or right the terms, provi-
slons, rights, qualifications, limitations or restrickions
thercof so far as not inconsistent with Ehe provisions of this
Article Fourth, and to the full extent now or heresafter per-
mittcd by . the laws o0f the State of Delaware, including
(a) provisions for the adjustment thereof upon an dcquisition

G<3
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of shares, reorganization, merger, consclidation, sale of
assets, business combination (including a Business Combination
a3 defined in Article Sixth) or other event. and {(b) provisions
that prevent the holder of & specified percentage of out-
standing shares of any class or serles of capital stock of tha

Corporation, including transferees af such holder, from
exercising rights thereunder.

FIFTH: The following provisions #hall govern the
management oI the business and ‘the conduct of the affairs of
the Corpnration and shall define, limit and regulate the rights

and powers of the Corporation and the Board of Directors and
stockholders: ?

1. The business and affairs of the Corporation shall
be managed by or under the direction of a Board of Directors.

2. The Board of Directors shall consist of the
number of directors provided for in the By-Laws but shall at ne
time consist of less than three directors. From and after the
1390 annual meeting of stockholders, the directors shall- be
divided into three classes as nearly equal in, number as possi-~
ble; the tarm of one class shall expira at the 1991
meeting of stockholders; the term 0f = second clasgs shall
expire at the 1992 annual meeting of stoc.cholders; and the term
of a third eclass shall expire at the 1583 annual meeting of
stockholders; and at each annual meeting of stockholders suc-
cessors to the class of directors whose term shall then expire
shall be elected to ho.d office for a term of three years. The
number of directors in the class to be elected at an annual
meeting of stockholders shall be determined by the Board of
Directors prior to such meeting or, in the abhsence of such
determination, by the stockholders at such meeting., ;

3, In the avenkt of a vacancy occurring in any class, '
the Board of Directors may reduce the number of directors in
such class to eliminate the vacancy, but in no case may tha
number of directors in such class be less than one. The Board
of Directors may increase the number of directors in a class,
In the evant of g3 vacancy occurring in any class Or a newly
created directorship resulting from an increase in the number
of directors in any class, the Board of Directors may fill sSuch
Yacancy or newly crealed directorship for the ramainder of tha
unoxpired term by vote of the majority of thn remaining direc-—
tors, though less than a quorum. Tha directors of each Class
shall hold office for tho term for which elected and unti] the
successors to such class are elected.

4, Hotwithstanding thae foregoing, whenaver tha
.holders of any one or more series of Preferrad Stock issued by

-6-
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the Corporation shall have the right, voting separately, +to
elect directors at 8an annual or special meeting of stock-
holders, the election, term of office, £filling of vacancies and
other provisions relating to such directorships shall be
governed by the provisions of this Certificate of Incorporation
applicable thereto, including the resolution or resolutions
adopted by the Board of Directors pursuant to Sectlon 2 of
Article Fourth, and such directors so elected shall not be
divided into classes pursuant to Section 2 of this Article
Fifth unless expressly provided by such provisiens,

5. Elections of direectors need not be by written
ballot unless the By-Laws of the Corporation so provide.

6. A director of the Corporation shall not be per-
sonally 1liable to the Corporation or its stockholders for
monetary damages for breach of fiducliary duty by the director.
as a director; provided, however, that this Secticn 6 shall not
eliminate or limit the liability of a director to the extent
provicded by applicable law (a) for any breach of the duty of
loyalty of the director to the Corporation or its stockhelders,
(b} for acts or omissions not in good faith or which involve
intentional misconduct or a knowing vioclatien of law, {(c) for
any unlawful action under Section 174 of the General
Corporation Law of the State of Delaware, or {d) for any trans-
action from which the director derived an improper personal
berefit. No amendment to or repeal of this Section 6 shall
apply to or have any effect on the liability or alleged liabjil-
ity of any director of the Corporation for or with raespect to
any acts or omissions of the director occurring prior te such
amendment or repeal. If the laws of the State of Delawarse are
hereafter chonged to permit further elimination or limitation
of the 1liability of directors, then the liability of each
director of the Corporation shall thereupon be eliminated or
limitcd to the fullest extent then permitted by law.

7. The Board of Directors shall have concurrent
power with thae stockholders to adopt, alter, amend or repeal
the By-Laws of the Corporation. The Board of Directors may so
adopt or change the By-Laws upon the affirmative vote of tha
number of directors which shall constitute, under the provi-
sions ©0f the EBy-Laws, the action of the Board of Directoers,
The stockholders may not so adopt or change the By-Laws excent
upon the affirmative vote of at loast eighty percent {(80%) of
the votes entitled to be cast by the holders of all outstanding
shares of stock entitled to vote, voting together as a single
class. '

B. -In addition to the pewars and authority herein or
by law expressly <conierred upon them, the diractors are hereby

.
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empovWered to exercise all such powers ard do all such actsz and
things as may be exercised or done by the Corporation, subject,
nevertheless, to the provisions of the laws of the State of
Delaware, this Certificate of Incorporation and any By-Laws
adopted by the stockholders; provided, however, that no By-Laws
hercafter adopted by the stockholders shall 4nvalidate any

prior act of the directors which would have been wvalid if such
By-Laws had not been adopted.

9, Any action to be taken by the stockholders of the
Corporation at any annual or special meeting of the stock-
holders, or any action which may be taken at any annual or
special meeting of the stockholders, may be taken by the stock-
holders without a meeting, wWithout prior notice and without a
vote, if a consent or consents in writing, setting forth the
action so taken, shall be sigrned by all of the stockholders of
the Corporaticon entitled to vote therson. Tha procedures for
calling, and persons entitled to call, a special meeting of the
stockholders shall be specified in the By-Laws.

SIXTH: Business Combinations with Interestad
Stockholders.
1. In addition to any affirmative vote required by

law or by this Certificate of Incorporation or by the By-
Laws of the Corporation, and except as otharwise expressly
provided in Section 2 of this Article Sizth, @ Business
Combination (as hereinafter defined) shall ragquire the
affilrmative vote of not less than eighty percent (80%) of
the votes entitled to be cast by the holders of all then
cutstonding shares of Voting Btock (as herainafter
defined), voting together as a single ¢lass. Such affirma-
tivo vote shall be required notwithstanding the faet that
no vote may ba required, or that a 1lesser. percentage or
separate class vote may be specified, by law or in any

agreement with any national securities exchange or other-
wise.

2. The provisions of Section 1 of this Article Sixth
shall not be applicable ko any particular Business
Combination, and such Busliness Combination shall raquire
only such affirmative vote, If any, as is required by law
or by s&8ny other provision of this Cartificate of
Incorporation or by the By-Laws of the Corporation, or any
aqrecmont with any national 'securilties exchange or other-
wise, 1f all of the conditions specified in either of the
following Paragraphs (A) or (B) are met:

(A} tha Business Combination shall have been approved
by a majorlty (whether such approval is made

G226
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(B)

'.

Prior to or subsequent to the acquisition of
beneficial ownership of the Voting Stock that
caused the Interested Stockholder (as hereipnafter

all of tha following conditions shall have been
met:

(i) - The aggregate amount o©of cash and the Fair

Market Value (as hereinaster defined) as of
the date of the consummation of tha Business
Combination of consideration other than c¢ash
to be received Per share by holders of
shares of outstanding . Common Stock in such
Business Combination shall be at least equal
to the higher amount detaermined under
clausas (a) and {b) below:

(a) (if applicable) the highest per EHare
price (including any brokerage
commissions, transfar taxes and solic-
iting dealers: fees) paid by or on
behalf of the Interasted Stockholder
for any share of Common Stock 1in
connection with the acquisition by the
Interested Stockholder of - benefiecia}
ownership of gharas of Commen Stock
within the two-year period immediately
Prior to the first pPublic announcement
©f the proposed Businesg Combination
{the "Announcement Date*):; ana

(b) the. Fair "Market Value par share pf
Stockholder became an Interesteqd

Stockholder (the “Determination Date"),
whichever (s higher.

(ii) The &8ggregate dmount of e@ash ang the Fair

Market Value ag ¢f the date of the consumma-
tion of . the Business Combination of
consideration other than caan to be received

hereinatter definad) other than Common Stock
in such Business Combination, Ehall be at
least equal to the highest amount determinsg
under clauses (a), {b) ang (c) balow:

-9
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{a) (if appliecable) the highest per share
price (including any brokerage
commissions, transfer taxes and solic-
iting dealers’ fees) paid by or on
behalf of the Interested Stockholder
for any share of such class or series
Of Capital Stock in connection with the
Bcguisition by the Interested
Stockholder of beneficial ownership of
shares of such class Or series of
Capital Stock within the Ewo=-vear
period immediately prior to the
Announcement Date;

{b) <the Fair Market Value per share of such
class or series of Capital Stock on thse

Announcement Date or on the.

Determination Date, whichever is
higher; and

{c) if applicable)} the highest
preferential amount per share to which
the holders of shares 0f such class or
series of Capital Stock woulgd be
entitled in the event orf any veluntary
er involuntary liqgquidation, dissolution
or winding up of the affairs of the
Corporation, regardless of whether the
Business Combination to ba consummated
constitutes such an avent.

The provisions of this Paragraph {B)(ii)
shall be required to be met with respect to
every class or series of cutstanding Capital
Btock other than Common Stock, whether or
not the Interested Stockholder has Pre-
viously acquired beneficial ownership of any

Ehares of a particular class or seriesx of
Capital Stock.

The consideration to be received by holders
of a particular c¢lass or series of out-
Etanding Capital Stock shall be in cash or
in the same form as previously nas been paid
by or on behalf of the Interested
Stockholder in connection with its direct gor
indirect acquisition of boneficial ownership
of shares of such class or Series of Capital
Stock, If the consideratien so paid for
sBhares of any class or Series of Capital

—
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Stock -varied as to form, tha form of
consideration for such class or series of
Capital Stock shall be either ca=zh or the
form used to acgquire beneficial ownership of
the. largest number of shares of such <lass
or series of Capital Stock previogusly
acguired by the Interested Stockholder.

(iv) After such Interested Stockholder has become
an Interested Stockholder and prior to the
- consummation of such Business Combination:
{a) excepkt 8s approved by a majority of the
Continuing Directers, there shall have been
no failure to declare and pay &t the regular
rate therefor any £full quarterly or other
regularly scheduled dividends {whether or
not ecumulative) payable in accordance with.
the toerms of any class or eeriaz of out-
standing Capital Stock; © {(b) except as
approved by a majority of the Centinuing
Directors, thers shall have been no reduc-
tion in the annual rate of dividends paid on
the Common Stock (except as necessary to
reflect any stock split, stock dividend or
subdivision of the Commen Stock):; (c) there
gshall have been an increase in the annual
rate of dividends paid on the Common Stock
as necessary to reflect any reclassiflcation
{(including any reverse stock split), recapi-
talization, reorganization or any similar
transaction that has the effect of reducing
the number of outstanding shares of Common
Stock, unless the {falilure so0 to increase
such annual rate 1is approved by a majority
of the Continuing Directors; and (d) such
interested Stockholder shall not have become
the Dbeneficial owner of any additional
ghares of Capital Stock except as part of
the transaction that results in such
Interested Stockholder becoming an
Interested Stockholder and except in a
transacktion that, after giving affect
thercto, would not result in any increase in
the Interested Stockholder's percentage

beneficial ownership of any class or sexies
of Capltal Stock.

(v) After such Interaested Stockholder has become
an Interested &tockhalder, such Interested
stockholder Ehall not have recelved the

-1l1l-
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penefit, directly oOT ipndirectly (except
proportionately 3s a stockholder of *he
Corporation), of any loans, advances,
guarantees, pledges or othear financial

assistance Or any tax credlts or other tax

advantages provided DY the Corporation.
whether in anticipation of of in connection

wikth such Business Combination ©OT other-
wise.

A Pproxy or information statement describing
the proposed Business Combination and
complying with the requiremenkts of the
Securities Exchange Act o0f 1934 and the
rules and regulations thereundar (the “Act™)
{or any subseguent provisions replacing such
Ackt, rules oOr regulations) shall be mailed
o =all stockholders of the Corperation at
least 30 days prior %o the consummation of
such Business Combination (whether of not
such Pproxy or information statement ° is
required to be mailed pursuant to such Act
or subsequent provisions). The proxy or
information statement shall contain on the
first page thereof, in 2 prominent place,
any statement Bas to the advisability (or
inadvisability) of the Business Combinaticn
that the Continuing Directors, OF any of
them, may choose to make and, if deemed
advisable Dby & majority of the Continuing
Directors, the opinion of en investment

panking firm selected Dy 2 majority of the

Continuing Pirectors as to the fairness (or
not} of the terms of the Business
Combination £rom a financial point of view
to the holders of the outstanding shares of
capital stock other than the Interested
Stockholder and jts Affiliates Or Associates
(as hercinafter defined), such investment
panking firm to be paid a raasonable fea for
jts services by the Corporatlon, '

Such Interested stockholder ghall not have
made any major change in the Corperation's
business Ot equity capital atructure without

. the approval of a majority ©f the Continuing

Directors.

a. For the purposes of this Article Sixth:

—12—
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(A) The term "Business Combination® shall mean:

(1)

(ii)

(iii)

(iv)

(v)

any merger or Consolidation of the
Corporation OoT any Subsidiary (3s hereipn-
after defineﬁ} with (a) any Interasted
Stockholdar op (b) any other Corporation
(whether or not itsalf an Interested
Stuckholder) Which is or after sych merger

Or consolidation would be gan Affiliate or

Associate of an Interesteaqd Stockhnldar; ar

any sale, lease, exchange, mortgage, Pledge,

‘transfer or other disposition (in one trans-

action or ; series of transactians) With any
Interested Stockholder or any Affiliate or
Associate gf any Interested Stockholaer
involving any assets or Securities ef the
Corporation, any Subsidiary or any
Interesteg Stockholder or any Affiliate or
Associate gof 8ny " Interesteg Stockholder
having ap dggregate PFajr Market Value equai

the adoption of any plan or Proposal for the
liguidation or dissolution of the
Corporation Proposed by or gp behalf of an
Interested Stockholder 0r any Affiliate o
Associate of any Interested Stockholder; or

any reclassification of securities (inclug-
ing _ any reverse sStock 5plit), or

of incraasing the Proportionate share gf any
class or Series gof Capital Stock, or any

ny agreement, contract er aothey Arrangement
Providing for any one or mora of the ectionsg

Spocified ip the foregoing clauses (i) g
(iv).

Y5
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(B) The term "Capital Stoek" shall mean all capital
Stock of the Corporation authorized to be issyed
from time to time under Article Fourth of this
Certificate of Incerporation, and the term
“"Voting Stock" shall mean all Capital Stock which
by its terms may be voted on all matters
submitted to stockholders of the Corporation
generally.

(C) ,The term *“person*® ghall mean any individual,
firm, corporation or other entlty and shall.
include any group comprised of any person and anvy
other person with whom such person or any
Affiliate or Associgte of such person has anvy
agreement, arrangement or understanding, directly
or indirectly, for ¢he Purposa of acquiring,
holding, voting or disposing of Capital Stock.

(D) The term *Interested Stockholder" shall mean any
person  (other than tha Corporation or any
Subsidiary and other than any profit-sharing,
emplovea EBtock ownership or ether employes beng-
£it plan of the Corporation eor any Subsidiary or
any trustee of or fiduciary with respact to any
such plan when acting in such capacity) who
(i) is the ©beneficial owner of Voting Stock

then outstanding shares 0f Voting Btock: or
(ii) is an Affiliate or Associata of the
Corporation and at any time within the two-year
period immediately pricr to the date in question
was the beneficial owner of Voting Stock repre-

entitled to be cast by the holders of all then
outstanding shares of Voting Stock.

(E) A person shall be a "beneficial owner* of any
Capital Stock (i) which such Person or any aof its
Affiliates 0T Associates beneficially owng,
directly eor indirectly; (11) which such person or
any of {ts Affiliates or Associates has, directly
er indireectly, (a) tha right to acquire (Wwhathar
such right is exercisable immediately or subject

only to the passage of time), pursuanc to any
8greement, arrangement or understanding or upon
‘the exercise of conversion rights, exchange

rights, warrants or options, or ctherwisa, or
(b) the right to vota PUT3uant to any agreemant,
drrangement or understanding; or (iii) which are

-] -
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b&neficially' Ownag, directly or indirect]y, by
her

any og r'son wWith Which Such Persgp Or any of
its 1 S o A SOCJatES any agreement
drran e or nderstand Ng for he OSe gr
8Ccquiry 9. holg r Votipn or disp051 g £ ny
Shares £ apit Stock, Fo PUrpoga
etermg ing Whetha, Person nterasted
Stockholder PUrsuang Paragra (D) of is
8Ctiop 3, the Numbey hareg avitay toeck
eemad be outstand: hal) Nclug dres
cEemed b Reficiag ¥ Owneg Y Such Persgn £ Tough
4Pplicat n £ h ddrapph (E) his
8ction 3 but shal; not include any Othear haras
of Cap:tal Stock th a issuabls UISuang to
an 9reemen arrangemant Nderg 3rding,
Upon exer ise versiqg Tight i warrants
or Optig ¢+ Or Ctheryy
Tha Eernm 'Affiliate" s5ed ke Ndicate a
Telatjgp h ikh 5pecifja Persgp Sha]] mean
a Persop that dire tly, or indirec‘ hroy One
or r ntermed;aries, Controj P is Con-
trolie ; is de Common Onkrgy ith, Such
SPecig; Persan The Brm = scciate“, Used ¢gq
Ndiga¢ la 1onship With specified Persan
Shaly (1 any e€rson thar thap the

quporation or 4 Subsidia:y) of Which Such

specified Person is an fficer or drtnep or jigs,
d::ectly- in irect) + the eneficyi, Qwne £
lox or moreg of any Clagg equity aecuritias
(iiy , Tust Other €3tate 1 wWhich fuchy
Sbacj d Persgp 5 g ubstanti 1 nef1cia1
lnteras r as which h Specifj Person
Serve Tuste or similar Ciar
dpacj ¥, {iii} ny Telatq or SPougg Such
IPecicjpog Perspon Y relagy e o 8Buch Spouse
who hag t Bamg Me ag gy h Specify d p on
Who g a lrector or ffica Of the Ofatign
Or any Subsidxar + Aang (iv) Any p rson iz
director Office I sueh pe 1fieg Persgp o
ANy 4f it Parentg or Sidia lag (other th
the Corpor ki or a Subsig ary)
Tha erm "Subsgj lary» epn < any corporat;on
Which JOrity 4f¢ any Clasg L equit ecurity
15 hg flc;ally Owned by th C IPorgey ¢+ Pro-
Vided however. that or th TPoses £ th
Cflﬂltlﬂﬂ of Interested Stockh ldeyr Set forey in
4fagraph {D) this i1on 3, a erm
uUh"ldierﬂ shal} me g3 1 a ccrporaticn or
~15_
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which a majority of each class of equity security
1s beneficially owned by the Corporation.

The term “Continuing Director” shall mean any
member of the Board o©of Directors of the
Corporation, while such person is a member of the
Board of Directors, who was a member of the Board
of Directors prior to the time that the
Interested Stockholder involved in the Business
Combiration in question became an Interested
Stockholder, and any member of the Board of
Directors, while such person is a member of the
Board of Directors, whose election, or nomination
for election by the Corporation’s stockholders,
was spproved by wvotse of a majority of the
Continuing Directors; provided, however, that in
ne event shall an Interested Stockholder invaolved
in the Business Combination in question or any
Affiliate, Associate or representative of such
Interested Stockheolder bs deemed to be a
Continuing Director, !

The term "Fair Market Valuse” means (1) in the
case of cash, the amount of such cash; (ii) in
the case of stock, the highest clcsing sale prics
during the 30-day period immediately ore o cdipg
the date in question of a shars Or zcuch ' on
the Composite Tape, for HNew York Stock nge=-
Listed Stocks, or, if such stock is not quuied on
the Composite fTape, on the New York Stock
Ezchange, or, if such stock is not listed on such

"Exchange, on the principal United States Sacuri-

ties exchange registered under tha Act on which
such stock is listed, or, if such stack is not
listed on any such exchange, on the National
Association of Securities Dealers, Inc. Automated
Quotation System/MNational Market System or any
similar system then in use, or if sueh stock is
not included 1in the Naticnal Assoclation of
Securities Dealers, Inc. Automated Quotation
System/National Market System Or any similar
system themn in wuse, the highest closing bhid
quotation with respect to a share of such stock
during the 230-day period immediately Preceding
the date in question on the National Association
of Secvrities Dealers, JYnc. Automated Quotation
or 1if
no such quotations are available, the fair market
valuc on the date in question of a share cf such
stock as determined in good faith by 2 majority

-16- '
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of the Continuing Directors; and (iii) in the
case of property other than cash or stock, the
fair markat value on the data in question of Such
property as determined in good faith by a major-
ity of the Continuing Directors,

(J) In the event of any Business Combination in which
the Corporation Survives, the Phrase "congider-
ation other than cash to be recaivsd" as used in
Paragraphs (B)(i) angd (B)(ii) of Section 2 of
this Article Sixth 8hall include the shares of
Common Stock and/or the shares of any other class

or series gof Capital Stock retained by the
holders of such shares,

4. The Board of Directors shall have the pPower and
duty to determine for the purposes of this Article sizth
on the basis of information known to it after reasonabl
inquiry, (2a) whether a Person is an Interested Stockholder,
(b) tha number of Shares of Capital Stock or other securi-
tiesg beneficially owned by any person, (c¢) whethar a person
18 an Affiliatg or Associate of another, ang (d) whether
the assets that are the subject of any Businass Combination
have, or the consideration to be received for the lssuance
9T Lransfer of securities by the Corporation ar any
Subsidiary in any Business Combinatieon has, an aggregate
Fair Market Value equal to or greater +han 10% of the book
value of the consolidated assets of the Corporation,

5. Hothing contained in this Article Sixth shall be
construed to relievae any Interegted Stockholder from any
fiduciary obligation imposed by law.

G. he fact that any Business Combination complies
with the fprovisions of Section 2 of thisg Articla Sixth
shall not be construed to impose any fiduciary Quty, obli-
gation or responsibility on the Board of Plrectors, or any
memkber thereof, tg approve such Business Combination or
tecommend its adoption or approval to the Stockholdars of
the Corporation, nor shall such complianca limit, Prohibit
Cer otherwise restrict in any manner the Board of Directors,
Or any membar thereof, with respect to 8valuations of, or
actlons ana responsos taken with respect to, such Businagg
Combinatiaon.

SEVENTH : Bubject to the Provisions of this

reserves the
hig

i

.
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Certificate of Incorporation, in the manner NOW ©Or hereaftar
Prescribed by law, ang 2ll rights qf Stockholders of othersg
hereunder are Subject to such reservation, Notwithstanding any
other provisions of this Certificate of Incorporation or the
By-Laws of the Corporation {and nctwithstanding that a 1lesser
Percentaga or Separate class or Series vote May be specifieg by
law or by this Certificate of Incorporatian Or bBY the By-Laws
cf the Corporation, OI otherwise), the affirmative Voke of the
holders of at least eighty Parcent (80%) of the votes entitled
to be cast by the holders of all outstanding Shares of Voting
Stock (as defined 1in Section 3 pf Article Sizth), voting
together as 3 single class, shall be required te alter, amend
©r rTepeszl, gr adopt any pProvisions inconsistent with, Artiele
Sixth or thig Article Seventh; Providegd, however, that suech
special voting requirements shall not apply to, and such
Special vote shzall noet be required for, any alteration, amend-
ment, repeal or adoption recommended by the Board or Directors
and approved by a majority of the Continuing Directors For
Purposes of thig Article Seventh the term "Continuing Director=
thall mean any member of the Board of Directors, while such
Person is a member of the Boarg of Directors, and, if there
shall be an Interested Stockholder (as defined in Section 3 of
Article Sixth) at the time the Boarg of Directors makes {tg
fecommendation, whe Was a member of the Board orf Directors
Prior to the time that any persor (as defined in Section 3 of
Article Sixth) who is then an Interested Stockholdar became an
Interesteq Stockholder, and  any member of the Board of
Directors, while such Person is a member of the Bogara of
Directors, whose election, or nomination for election by the
Corporation'sg stockholders, was 3PProved by vote gf 4 majority
0f the Continuing Directors: Provided, howevar, that in pnp
event shall any perseon who is then an Interested Stockholdar or
any Affiliate (as definegd in Section 2 of Articls Sixth),
Associatg (as defined in Section 3 of Article Sixth) or repra-
Sentative af such Interested Stockholder pe daemed tgq be g
Continuing Director.

EIGHTH: Whenever g compromise gr 8Irangament §g

of the Corporation or of any creditor ©or stockholdar thereaf or
on the application of any recaiver Or recaivars 8ppolnted for
the Corporatian under the Provisions of Section 29) of tha
General Corporation Law 0f the Stats of Delaware of on thae
Bpplication of trustees in dissolution or of any Iecaiver or
recaeivers appointed for the Corporation undor the Provisions of
Secticn 279 of the General Corporation L;w Cf the State of
Delaware, order a meecting of the Creditors Or c¢lass of

i
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creditors, and/er of the stockholders or €lass of stockholders
of the Corporation, as tha case may be, te be summoned in such
minner as the said court directs, If a majority 4in number
ropresenting three-fourths in value of the creditors or classg
o0f creditors, and/or 0f the stockholders 0r class 0f stock-
holders of the Corporation, as the czse may be. agres to any
CCcmpromise or arrangement, the said compromisae or drrangemant
and the said reorganization shall, if sanctioned by the court
to which the saidq application has been made, be binding on al1
creditors or c¢lass of creditors, and/or on all the stockholders
©r class of stockholders of the Corporation, as tha case may
be, and also on the Corporstion.
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